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I REMARKS: C8l Urgent D For your review D Reply ASAP 0 Please Comment 

Jeff, Attached please find the legislative history from the Senate Select Committee on Indian Affairs I 

referred to in my last fax. Please note on page 163, Richard Cohen, the Maine Attorney General testified 

that the Maliseet were included in the State settlement agreement only because they made a separate 

agreement with the Penobscot and the Passamaquoddy-for land and money. On pages 163 and 168 Cohen 

argues against amending the proposed Settlement Act to prov:ide the Maliseet with federal recognition. He 

then declares on page 168 that if Congress should provide federal recognition to the Tribe "it could 

seriously jeopardize the entire proposed settlement." And that "[I]t would have to go back, certainly to the 

Maine legislature. As it turned out, Congress provided federal recognition to the Maliseet without further 

exception from the Maine legislature, Governor or Attorney General. 

Furthermore, the question of what jurisdiction and rights were retained to the Tribe after federal 

recognition and the passage of the federal settlement act was also answered by Mr. Cohen testimony on 

page 168. The Maliseet had no agreement with the state limiting the Tribes jurisdiction or providing the 

state exclusive jurisdiction .in any area at the time the settlement act was passed. Mr. Cohen was asked by 

Senator Cohen " So with respect to jurisdiction over criminal prosecution, it is in fact, the federal 

government and.the tribes who now have exclusive jurisdiction in the area who are making a concession to 

the state, which as of this moment has no suchjusrisdicion. Is that correct?" "Mr. Cohen. That is totally 

correct." It would appear that the Maliseet have competent jurisdiction, at least equal to the state's. over 

their lands and territories. Let me know if you have any questions. Douglas Luckerman 
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Senul-or C'oHl!:!"\. I hnve one fin11\ point, Goven1or. This rAise. prt>.<;ent6 
!'.ome. unique. t\~peds, both in the t.enns of t.hes~t.tlement., ll.lld o.lso in 
the ct'ent.ion of the :;L."\tus of tribes be.ing considered ll'=' rounic.ip~1Iit~es .. 
If Cong:reK..; shoui<lrejed thtlt notion, for whatt.ever ren~ons utlva.nceA:l .. 
by the Sec.reJ·HI}' o( the lnlet"'OI', the Depatrtment o£ th.e. Interior, or by ~­
Membe.r-,; of Congre . .:..-., ttml I'll)' t.hnt t.hi" is 1\n zt:;sumption of (ul\ 
Feller11l responsibt\ity in term~ of the. vnyment. in this cn-,;e., 11n<l we 111~ going t.o tn~nt t.he En,.;tern t1·ibe" itlenticnlly with t.he tribe.<> in t.be. 
We.-;t nnd u.pply Fe~le.nt\ lnw" M thov nre nppli.etl to nll tribes IUld 
cuLling out. no exception for :Mttinc, ~wh11t. "·ot.l<l be your reaH~tion to 
thnt.7 "Vonltl yon st..1ll yJ"Opose 11 :-;ettlement of the e~1se'? 

Govemor Bn.ENN"A N. 1 "•ottld .,tin ur~e II settlement II:' \on~ IIX it is. 
n sett.le.ment thtll d~e:-o not. unf1tirly <hmmge ln.noeent people in our · 
Htnt.e., but if there nre substnnt.\tll vnrintion~ from "·hat. is proposed 
here, c.ert.ainly the. m:1tt~r h''"' to go b1\ck to the druwing bottnt. After· 
11.11, it hns come t.hi,; fnr by cor~...,en:;u,,\ ugreernent bv repre'>eota.tive,; of·. 
the printte ptLrtif?$.

1 
ntul repre:>entt,th·es of the. tribes. So, th1tt. wbich 

~~rumot pt~S$ her0 fol' some. ren:;on o1· tmot.her, I t-hink, would hn.ve to .·; 
go bllck {ol" more. (U>:'oCU"-'ion. I ttm not. mging thllt t\t thi~ timel hut I a 
a.m snying 1 t.hink Lhn t i:; the only nmsonnble. resolut.ion. -· 

Senator ('cH.E);. Wlt;lt- we nre trying to do i~ 1mtieip11te whn.t might 
nnppen, fm· exnm.lle, with the competing }mi=-<lictions of ot.ht>J' c.om- ·:·. 
roit.teel't. Tltev ronv ,.;nv: W:1it n minute. Here L'i the Stnte of ~bine 
eoming in. It m,,), z>llt>.r the CETA progl'nm or t.he revenne-sharing 
pJ'ogr,tm by term:-; of t.he ,:.ett\ement, aod we ~imply will not lolemte 

t.hu.t. If t-hut i,; tht> f:11se 1101\ thev bring it bttck to\\:'> :>.nying, "Geutlemen, 
we c.annol sA;eept it'' i,.;. it your tt.>~-;timony tht\t· the St.,\te i:o. wllling t.o 
continue to M.got.ii\le. sett.lement. without thi.-; unique :<httu,.; if i.t. runs 
into congre:'S\onul opposition? Governor BaE~NAN. Y ~.!.hut i~ m)' testimony, bec.au:o;e.l think yo.u 
huve import~mt responsibilities to con:s.ider th(\ mmitkt\tion:> for other 

progr!liDs. Senator CoHE;.;. Tho.nk you vel'y much, Go\'t>.rnor Brennnn. 
Seno.tor .MITCHEJ,L. Thnnk you. 
Governor BRE"'N.r\.N. Thnnk you n!l"Y n1uch. 
Senn.tor Cohen. Our ne.xt witnes.-. is t.he Honon1ble Ri.r.hiU"tl S. 

Cohen, t.he nttomey geneml fo1·. t.he Sh1.te of Maine. Since- becoming 
at-torney genel't\\, Mr. Cohen h•l."~ been in,·o\ve<l in sevel'lll (ltce.t." o( t.he 
n~ol·i<tting vroce:;,.<; nn<t c:tm pro,·ide infonntl.lion on $e.ve1·nl irnporhmt 

pomts. 

STATEMENT OF RICHARD S. COXEN, ATTORliEY GElfERAL O"P THE 
STATE OF KAINE, ACCOiaANIED BY 10HB J.Wl'TE:BSON, DEP· 

UTY ATTORNEY GENERAL 

Mr. Coa&N. Tbz1nk you, Senntor Collen. 
I a.m pleased to be here t.oda.y to share with you my views on S. 

2829 and to urge your enact.ment of t.lus bill. 
By no\v 1 expect you have htl.d nn op_port.unity t.o {amihurize your-. 

t:.elves with the pl'Oposed settlement. bill ond the ;urisdictional ngre~· 
rnent previously adopted by the Legislature or the State of M~ine.: 
1111d the members of t.he P~t.Ssamaquocl'dy Tribe and Penobscot Nat~on. · 
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·While I would be happy to answer any questions about.. t.he bill before 
· unu or nbout the junsdiet.ionn.l agreement between the SLa.t.e and 

I think it \Vould be most useful to direct. my in.itia.l remarks w 
exmnuting the history of t~ dispute, the method by which we n~o­

the se.ttJement,' and the reasons why I l.bink it is impera.U.ve 
Congress npp~ove it .. 

The lawsuit which we are attempting to settJe has been eha.rao­
~tized by the U.S. Justice Depa.rtment as upotenuo.lly the most 
iOmplex lit.~ation ever brought in t:.he Federil.l courts with social· 

" ~d eoononuc i~pucts \\ithdu~ preeedt41t and .incredible litigation 
:· ·cosw to all pnrt1es." The case IS ba..s.ed on a. ela1m by the Passa.ma­
.. tuoddv Tribe, t.he Penobseot. Nation, n-nd the Houlton ba.nd of Mali-

t.h.at the land in .Maine, originally possessed by them, 
·was tu.ken in violo.t:4on ..r the Indian Trade and Intercourse Act.~ The 

:~Trude and Int.e•·eourse Ac_t, which was originally enacted in ugo 
·'Awd which h11s been a part of Federalla.w ever since, pro'Vides in es­
'· :~ence that. no one may acquire land from an Indian tribe without ex-

.. press c:ongressional approval or ratification. The Passam.aquoddies 
·and Penobscots claim t.ho.t. MllSSoehusetts, of w.h.ich Ma.ine wu a 
·district until 1820, tlcquired their lands through a. series of allegedly 
.lllegll.lugreement.s in 1794 1796, and 1818. The Penobseots also claim 
bhat Main!.'! illegally purcbnsed some land from them in 1833. Bot.h 

. tribes claim th1l.t these tmnsnct.ions were invalid only because· they 
·· lileked this congressionnl approval. In no other respeet nre the lnns­

,aeti9ns Alleged to be illegul. The Mt1.liseet lndia.n11 do not, so far as 
·we k1ww, look to 11.nv pa.rt.icular documents, but claim genera.lly t.ha.t 

.· t.heh· lands were htken from them through sett.lement by non-Indians. 
; · 'l.'he sir.e of the .totnl urea in q ut~St·ion has never been precisely defined, 

but. could involv6 most of the eastern half-of Maine, including the St.. 
-John River Basin, but not. including t..he immed.ia.te coastal areas of 
.the St~te. Jo totolsize, the claim could enc~:r:ppaas be~weeo 5 ond 15 
million acres or fro.rn 25 t.o 60 percent. of the State. In addition, t..he 
claim has bean. estimated to potentially involve trespass d&ma.ges or 
up t-o $25 billion. . . 

' · Chronologically, the la.nd clll.ims began in 1972 wh~ the Passam&-
· . .- .,~oddies a.nd Penobsoots first requested the U.S. Depa.rtment of 
L:.,Jnterior to sue the Sta.re of Ma.ine -on their behalf for recovery of t.he 
-,~:·disputed ln.nds. The.Maliseef6 did .. not make u. similar request. to t.he 
,_,_.Department in 1972, but. han only reoontly a·aised- tbek claim wi~ 

.Ute State. In response to the request of the Passamaquoddy Tribe 
· · I!.Zld Penobscot Nation, the Department. of Interior refUsed to bring 

'the. suit, arguing, rather, thn.t since the United Sta.t.es had nevu 
· recognized these Indians as tribes, the Indian Trade and. Jnt«course 
. Act. did not o.pply to them, tmd t-hat, therefore; the United Sta.ta had 

no trust respons1bility with res~ct to those Indians. Therealt« t.he 
·,Passamaquoddy Tribe sued the Department of Interior in the U.S. 
.:~!s.triet.· court, seeki~g ~ j~dieial deel~ra.tion ~f" sueh. trust rm~osi­

" -bibty. The State of Mame mtervened 1n the.swt·os a defendant. along_ 
· the United Sta.~. That 91.lit. wu known as Tk Joint Tribal 

'AlGtmeil oj tM PaaHmG~Y Tribe v. Q.oget"s 0. B .. Mqr~qn,, a Gl • 
the same time tha.t PaaaamtMJ.uoddy v. MCfrlml. was initia.ted, the 
obtained a eourt:. order com~elllilg the United .St.!lf.es lo sue 

, ........ -.e in order to toll t.h& then-applicable ste.tute oC limitations. Tile 
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to t.he tri.bto..o.;. 'l'ho trihes fl.llli their members "-ill be eligible tor 
t-.ntiUed to reee.i ve .. !.be &tme benefit£. nnd programs as other 
citizens. In rlU(Et.ion, the tribes will, in their new territories, huve 
same status as munkipal ·governments and will be eligible for 
so.me State .s11bsidies thi~t go to n.ny municipo.li.ty. The St.a.te of 1\-illiDA'' 
is not simply wnsbing its hands of Indians, either 1egaUy, fina.ncinll:vJ 
or morally. I think it is also important t.o understand tbt\t this is :not. a "" 
des.igned t.o bail out the St.ate of Maine from n situa~ion created" 
the State of M11ine. To the contra!")', it is 1\ biH designed t.o cure 
problem created by the malfensnnce and nonfei\Stmce or the 
Governme!lt. Sinoe at lenst 1792 t.he Federal Government bus 
sistently ·nnd unalternbl}" t.uken the po&it.ion that t.he Indiftlls in !\ . 
were n. Sta.te; a.nd not. n. Feder-al responsibility. For n.eurly 200 y.ea.rs 
U.S. Government. has lead th~ P-eople of .M.nine to believe, by 
words o.nd deeds, that- the SUI.te s ~niire cow'Se of denling with 
Maine t1·ibes, including the lnnd transttctions now nll~e(l to be 
legal, ha.ve been entirely approp:date. I. have mll..U)' spee1fit~ ('.xn.ro 
outJiuing these [Jart..iculilr J>oint.s in my remarks. I u·ill not. go 
th61Il right now, but u·ill skip' over them. 

With respec.t tQ tht' f'.OSt of his settlement., I do not believe it ~ 
out of line :with ()t.her major lnnd e\nims settled by Congress or othe.r ·; 
proposals- offe.red by t.his 1.\dministration to sett.}e this clnim. T · ·· 
administ.rat.ion v.ropo.sal of Fe-b1·un1-y l978 ho.d n. value to the. t..-ibes. 
roughly $90 mdlion. The pro~nl o£ October 1978 hu.d n value ( 
a.boot $60 million. C<>wparing this bill to t.h~ recent Rhode lsla:Jl(r 
settlement, the per ucre oost is far less. Th~ Rhode lsltmd sel-tiemejl_~ 
provided for a. Fe.deml p11yment. of nbout. $:3.5 million. to settle 11. c.ha.i!ll, 
of roughly 3,000 ncres, or·n.bout.$1,160 per ncre. In contrnst, if \Ye. 
assume lht>. Mnine claim to be.conservu.ttvely encomptlSSIDg 5 mil1io!i :, 
act·es, the st>.t.tlemenl- ln. this case wou!d work out. to be 1\bout. $li),. 
per acl'e., If w-e assume t.he. Maine claim to be as huge ns L2.5 milJiori· , 
acres ~he ·t'.ost per fl.(;re i.s only S7 .50 

With respect to the. size of the trust fund n.nd t.he proposed acreil"'A. 
I believe both those figures have been llt lenst. ll\citly u.nd no\\' 
think this morning, expressly endorsed by the admiiu.strn tion. 
settlement proposal in Februo,ry 1978, offen~d by the White 
wo.rk group, which included the Solicitor ol the Deportment. 
Interior and (1._ representative 9f the Office of Mana1gement nnd Bu 
explicitly endorsed, of course, a. trust fund to the tune of, I bali 
$27 milllQn. Th1~t snme report impliedly endoa-sed n tribal demand 
a ~00,000-a\cre land base. The ~res in this bill, therefore, 
created out of whole doth but could be inirly viewed .o.s an exoP-cf.'ll. 
of the tribes t.hut was cr.eated by the admini~trat.ion. 

With resp~t to tb.e viLI.ue of the la.nd, which averages $\80 
a.cre,. t~e Stale did not participate in n~otio.ting th~t _figur(' .. 
we behaved that the !:\&le of l:md should be {rom w1lhng ~air muket .vn:lu.~, I did not. deem it a.pprop.rin.te for us to particina;t&;~ 
m:t.bose negotiatiOns. I understand, howev.e~:, pha.t the Depur 
the ln.terio1· hns re-viewed t}le o.ppraisals tmd is of the view t.hat. 
ay,._age p1-ic~. ol $180 is a. fair price. 

Whether 9r not,, of course, Co~OTeSS t~ tha.t $8l.5 million i~ 
a.pproP.ria.te settlement for t~s- claim is ·for Congress to decide." 
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there are many competing demands on the budget and 
ho.v& a.n. obligation t.o bato..nca numerous competing interests. 
, I hll-ve pledvd t.o the tribes tha.t I would support their 

for o. $27 milbon trust fund and a. 300,000-wre hmd b8S6; 
consistent with that plt-.dge, I would ask you to give careful con­

. to these figw·es. 
, I should offer one final comment about the claim of the 

ueu Mnliseet Ba.nd of Indians, since, i( they have not alree.d_y 
.so1 they ml\y ~11eSt f'..erta.in nmendments. to t.he bill to provide 
wtth an exempt1on from Sta~ tu.xelt, \vith cert.a.in limited sov­
iJnmunity lllld "-it.h reatraint. on alienAtion of any l&nd a,c.quired 

Recently this Jndinn group ho.s asserted a eloim. to areas in 
Maine similm· to t.hat of the Pa.ssa.maquoddies .and Penob­

basis of their cl~ is, in my judg;n~t, not meritorious. J ~ 
'MauseefB do not now eXISt us a tnbe of India.ns, nor have they 

... ed as a Lribe Cori mnny years. Accordingly, they cannot· even 
~et the threshold test of the Trade and Intercourse Act. 
b~.ltor CoREN. Why are they included in this particular proposal? 

CoHEN. Out or the moneys that have been decided upon be­
the Pnssamaquoddies and the Penobscots, they ha.ve entered 

o.n arra.ngeme.nt ll.S to n. portion of their monevs. That is some­
that we were not. involved in tha.t \\•e do noL object to . . They 
I suppose, cause extended controversy in ho.ving this ma.t.t.er 

on further in M'gui~ ove1· a vau·iety of their claims. But that is 
. they are includedi beeause of a specific ~O'J'eement. negotiD.ted 

:.between the two other tribes and t-hemselves to which the State was 
partyt. ' ·~. f M-•=- 'd . M . b . C -.l vas mu.Jorb.y o ILJ..Io"'!l'.et.s res1 e not •n 1une ut m ll.Jl&W&. 

reason t-he State hllo~ been unwilling tD mo.ke any jurisdic.-
conct>.ssions to the Mhliseel6. The Interior Depo.rt.ment does 

even recognize them 1111 a ·.tribe C!'' band, a.nd we woul~ find totally ,,. 
ooep.ta.ble o..ny amendments which would ~rs.nt spee1al sla.t.us to 

in any respect. While we have · 1ndiea.t00 to them ow· . · 
lllllngness ~o discuss this m~tter in the future, we do not think it 

Lbbroorio.te that Congress grll.llt. them special rights and exemptions 
tate lo.ws without specific Stn.te OOI189Dt. 

endeavored to set out for'you the reasons \\•hy I stJ·onltly 
this settlement :is both necessary n.nd just. Before I concluae, 

.. ~wever1 l wo1~ld ~-;k ·t~ai:t you .oonsidmo this proQlem ~ror:n a.nother 
·ften:oective which IS nettber stnctly· legd nor eeono:aue m nature. 

"""""'"'".l"t.i ... ~ concerns the human iel11.tionship between India.ns 
in the:Sta.te of Maine. . 

this case proceeds to litigation, there will be no winne1B. Even 
State wel'e to successfully rlefenrl against the enth·e claim, a 
about which there is reason, cet•tn.inly, to hn.ye some doubts, 

·l.i~igat.~tm nlone would hit.V:e ca.t1~trophic ~nsequences. One ~m­
·mevlto..ble l1!#:mlt '\\·ould be l\ legtlcy of bt,tte1·ness between Indl,\118 

non .. Indinns which might take genemtions to overcome. 
eontrnst, 'the settJement·befoJ"8 you is.:f.he l'EISlilt'O( 11. good-fn.ith 
by both the Stn.te nnd the kities .to -effect'" •u.sonable resolution 
· "differences. I will not -p1-.ete~d :tb.tl..t it wt\S 13 months 'of nmi­
negoti,\tions. Thet·e were incl"eecl times when voices were ro.isecl, 
thieo.ts weJ'& IWIAle, u.nd when tihe pn~vAiling mood· wus cert.'linly 
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one of frustru.tiort. Nevertheless, even during t-he per-ioos of greates~ 
difficulty, both sides t~lwRys ret-tuned w the table. The. \\-isd<lm of 
reS?ivi~ t.his m1~t..t.er short of Wilr, "lbeiL one: fought in the court..ro()[n; 
ultimately preVUrJ}ed. · 

I cannot promise you thnt the adoption ol this se-ttlement. wilt 
usher in a pet·iod of uninterrupted ha.J"mony between Indians a,nd 
non-Indians in }.bine. Bnt l cun tell you, however, that because we 
sat down n.t n. conference t11ble 11s equals nnd jointly determinP..O our .. 
future relat-ionship, in mv view there exists bet-ween t.he State and t-he 
tribes a.. fru· gret~tel' mutuaii-..'.spoct, An<l unde.1-st.an~ing thnn has ever: 
existed in t-he past. in t-he StiLle of Maine. I cw a.lso ten you that- if. 
this matter is litigat-ed over a. pe1·i"od of yetU'S, the. a.tmosphet-e in Mo.ine' 
certainly will be quite <lifferent. · . 

I cQI')not- put- a pdce tng on human rela.tionships, nor am I sugges~ 
ing t-bnt this fnct..or alone justi6e8 enactment of the legjslo.tion before 
you. I o.m nsking only thnt you give- tlppropriat:e considernt.ion to the 
historic~l significance not only of the settlement itself, but 11\so of 
the manne•· m whic.h it "·as reached. 

Thllllk you very much, Mr. Chairmun. 
Senator CoHEN. Thuuk. ·you, Mr. Attorney General. Let me ask 

you n couple- of questions. . 
Wha.t is the.leveJ of spending c.ummiJy in the fiscal 1980 budget for. 

t-he St-Ith~ of Mnine {ot· the tribes? 
?\.b. CoREN- It is $1.7 millioi1, SeMtor-there is no budget; righ~. 

now. It woulti de-pe.nu, I think, on whn.t happened in Congre..<:S a.nd 
wba.t the level of Federu.l spending is through Interior as to the r.ur-
rent recognitioD of t-he t.ribes. . 

Senator CoHEN. You indicated yotl contempln.ted no. reduction in 
the Jevel of services. I wns not clt>.ar on that point. 

Mr; CoHEN. No, I did not. say there would be no reduction. I sa.i.d 
there still would be oblig:~tion on the part or the St-ate to provide things 
s11ch as .ADC o.nd u. vnriet.y of other progro.ms. .. 

. Sena-tor CoHEN. ~-~r, ~orp.ey ~erru, let me ask you som~ ques· 
tlons abou.t the Matne lmplemen~ Act. ]t. creates two kinds of 
Indi~lll-n&ls: Inditw lel'l'itory.and lndum reservat-ions. From my read­
ing or this particu1at· act, 1 have .concluded t.h.a.t this distinction is for 
th~_purp«,>se. or. di~inguishing· th~ n.reo.s. wher_e t.he tribes may assert. 
crnnmaJ }Urtsdtctlon fo1· r.lass E ct'lllle&-luvende offenses o.o.d so on----= 
from those .areas where it can:ilot. Is that the basis for t-he dist.1netion1, 

MI\. CoHBlN. Tha.t is certainly one of the distinctions. The things 
tha.t you mention, saeh ;as eriminnl jurisdicti~, the tribtol co~rt.s apply 
on the current rf'..servat.JOns as cont..rasted to the newly acquu-ed la.nds 
and how ln.rge t.hey roi:g'ht be. · 

Senator Cou.EN. The tribes &l'6 empowered under the set-tlement to 
establish tr.ibal forums where they C.l).ll try those Cilo$P.S wrueh.fnJl under 
their· jurisd_ict\on. Some p~ple ha~e.~bj~_r:ted to this partic_ula.r.arrange.­
men-1.. as bemg unworkable m that a deerf)l.On ·-whether a, erune 1s a. cla.s,s 
E crime and within the tr.ibes' jurisdiction qr· a: class :P crime, whieh· 
is outside of the tribes' jurisdiet.ion, would rest with .the discretion of 
the prosecutor., Do you see -imy difficulties in drn.wing a. distinction?. 

Mf.. Coaz.N.l do not- soo, Mr~ Cha.irol&n, any difficulty in tha.t. The 
i&ct e£ lihe m.a.tter i&--- · · 

Sena.tor CouzN. Le~ me ~ive you· lin ex.aml>le. lf, for example, f,he 
,.. • ' · -- '- • ~ "~~ .. ~+ ;.,~.,~1d.inn hv sRoviru! tliev a.re going to try this 
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a class D basis-if you were to reduce it dov.'Il to a class E crime·, 
that then turn the jurisdiction. over to the tribe? Would there be 

competition between tbe·tribes seeking to assert jurisd.ietion in 
case where you have discretion as to whether you call it. elass D 

Class E? ; 
Mr. CoHEN. There is a, possibility in ce.rt:l.in situations, depending 
the fa.ciull.l situn.tion of concurrent jurisdiction. !li ot.be.r situ&t.ions 

''n~------'-' see where you might ho.ve a jeopardy situa.tion·to preclude one 
. ···-··~---~tion I rom f.aking action. 
::'.·we discussed this a.t gre.a.t length dlliine-_t-he negotiations and con­
·.·,~ulted prosecutors md whn.t have you. I relilly do not see a. problem as 
_l~- as compet-ition or o.nything such as tb.a.t.. 1 do not see th&t as a. prac-

.·:·~lca.l pJ•obTem. _ 
..,. The poin.t. I wanted to make, Mr. Chairman-Of course currentJy, 

, the State of Mo.ine hn.s no jurisdiction whatsoever to prosecute 
:~rim.innl .offenses on s.ny of t-he currently held Indian la.nds. 
·· Senator CoHEN. Is tl:iere a.ny quest.ion tlt&t a class E crime commit­
... .ted by two Ma.ine IndiiWS on, let's say, Ro.11te 1 in the lndi&ll Town­
•ship-would tbo.t fall within the Sta.t.e•s· jwisdiction or the tribes'? 

Mr. COHEN. Yes, Route 1 is entirely within t-he. State's jurisdiction • 
. ~enator: CouJDN. In seciio~ 620~(3) of the Mn4ne ~mple~en~ A.ct 
1t 1s J?l:'Ovtded thilt the Mame tr1bt>.s, when acbng In thmr ,.bllS.Il1ess 
eapumty," will be subjeet to the laws of the. State of Ma.ine governing 
_e~l'pol:at.ions ·n'l;\d a~o. be s~b~ect to taxation as such. -po you a.nticipa.te 

. · llDY d1fficulty m dlStlnguishmg between- when the t.nbes are ac'uall;r 
·engaged· in u. business activity and when they are actiug in a tribal 
eapacity? . 

Ml'. CoHEN. I do not believe so. The sa.m.e criteria would be used as 
~\-.hen n. government entity is working in s. proprietau-y ca.p&city. We 
discussed ut.ilizing the same crit-eria.. 

Senator CI)HEN. You would use the same criteria, tha.t we now use as 
fat· ns the Government, acting in its own proprietary capacity? 

Mr. CoHEN: 'Thll-t is correct.· 
.· Sen11ior CoHEN. In the Federlll legislation at sect-ion 6(d), t.he 
Congress gives its consent, in adva.nee, for any amendment to t.he 

c :.Maine l~plementing Act which is made ~th the oonseilt. ~fth;e .t-ri~. 
· Whst kinds of amendments do yotJ antie1pa.te CongrP.ss is g1vm:g 1fs 
· ·consent to? · · 
· MJ". CoHEN. As fnr as the Mll.ine Implementing Aet is concerned? 

Sennto1· .COHilN. Yes. . · 
M1·. CoHEN. We had nothing speeifie in mind a.t this -time--

. · ·Senator CoHEN. Congress is going to want to know wha.t kind ol 
amendment--

: ' Mr. CoH&N. We talked n.bout. depen~ on how criminal jurisdie­
··: 'tion works ou.t or does not \\"ork out, a.na whether there could be a 

.. possible alterat-ion as fu as tho.t goes, thingS of that type. We were 

. 3ust trying to create n. mechanism th&t was worku;ble and that could be 
.. ·effectuated. 

.i . Senator CoHEN. But you are osk.i.ne: Congress in o.dvance to give 
;:· ·.oonsent.·to amendments t.b.a.t may be offered a.t some time in the future 
· · by ~State~ I -am.just tl-ying to find out·what. kind of amendments you 

·we gomg to ask Congress for eonse.i:J.~ on . 
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Mr. CoH£N. It. wQiil.rl cnly be. to local rt>.la.tion.ship~~> tha.t affect. the 

India.~ ;and t.h('; ~tate,of Maine, ~peeificaUy. Tbey :would not.direetly 

~ect:or h~ve ~~.n-::unput
:t, on, ce.·ta.inly, the· Federal Govemmwt. 

Senat,or. C<>1mN. Per,haps you could spell that out a. little mor~~ 

specifica.Uy for the record because tha.t question 'viti be raised. by 

m~my o!, our colleagues. · 

Mr. CoHEN. I will ee.rtainly do that. 

Senator CouEN. Thank yuu. Without (lbjection, the record. will 

remain open for the purpoSil of inserting this additional in{ol'Ina.t.ion 

upon receipt. · . 

[See letter dtJ.ted August 8, 1980, from. U.S. Department of the 

Interior) p. 95.} 

Senator Conm.x (continuing!. The Federal act) at seetion 6(b) pro~ 

vides) amo~ other things, that· t.he Maine Implementing Act shall 

not be subject w 25 U.S.C. 1919. Th.a.t soct.ion of the Uni~ed States 

Code permi~ t.he Sta.t~.-s 11ud Indiflll tribes to enter into _agreements 

regarding the etU'e and custody of Indian children. Am I correct in 

concluding tha.t you do not feel. this !'_rovision is necessary because it 

would have duplicated seef.ion 6209(D) of the Maine lmplemt'.nt.ing 

Act.? 
Mr. CoHEN. That, is correr.t .. 

Senator CoHEN. rs tbllt the rationale for that.? 

Mr. Cou:E-N. Th!!.t is correct. 

Senat<~r CoHEN. Mr. Cohen, we have received a letter in wbieh it 

w·as assert-ed that. the proposed settlement. would leave. some titJ.t>. 

problems unl'esolved becll.use of the continuing controversy in Maine 

over the public lots. Could you l~ll us to what deg~·ee this C?ntro~ersy 

affect6 the land under cons!d~rat.ion fot· t.ra.nsfer to the Manic tnhes? 

.Mr. CoHEN. There is fl very small portion Q( acreage o{ public lots 

t,hat are involved in uny of the lands that are etuTent.ly under f.Om-ider~ 

ation as far as the 300,000 acl'es are concerned. Wherever they are 

involved, of co.urse, t.he grass and timber .rights would be. trlln.-;fem•..d. 

There is a current cnse pending in the Stn.te of Maine as to t.he owner~ 

~p of the public lots ~nd.d~nding .. on how tba.t en~ is decide{! would 

Impact as to the publ1c lots mvolved here. 

Senator CoH&N. How long d.o you anticipate the resolution of thn.l 

pu.r.ticulu.r litigt\tion or controveTSy is going to last-7 

Mr. CoH&N. It ho.s been m·olly argued in the Maine Supreme Court. 

and is pen(Hng a: decision right at the moment. 

Senator CoHEN. You don't propose going forws.ru until t.hat is 

res<>lved, finllll:y7 
~1r. CouEs. No; if Lhe State prevails in .~at part.icular case, t.he 

S~ate would get ba.ck the gta.stl ancl timber rights. If not., they :will 

~ o~·nntl,.poopte. co.D .sell them: So it. will·ha;~e no-as· f~T a.s· I see 

Itr--dnect m>,pae:t u.s fail" as needmg any alterat-Ions to .. tbe-settlement 

is·oon~rn~~ 
· 

· -&na.t.or CoHEN. In t.hl'ir claims against the Sto.te of Maine, the 

tribes ·ha.v8 tu."Serted tha.t their aboriginal title to the land was not 

·.J!rO~r~;r·~tin~_aisbed 
by Congress. Aceo~ling •to ~~e u~s. Sllp~me 

OOt~tr.·-d¢e;t$1ort:to. Fletcher v •. P«:lc;. the Thirteen Ongmal States dllfer 

-!tGm· the··western -States in tha.t, a.borigi.Qa.l.title· .notwitbstandiu.gi thll 

fee: t.iUe -~ the lo.o.d lies with the St.a.te. Do yon agree t.h&t applies 

...... ,.? 
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Senator _Oou.&s. If you foUo~ thn.t logically, aboriginal title h~ 

been descnbe<l 11s. 1\. possessory mterest alone and no~· o.n ownership 

right. It W1tS chn.rt•cU\rize<J in It· ~eeent law review ri.rticle as a.o "en­

cumbrunt:e 'on t.hc;$e lands in the lUtture O( 1\ Jife. est.af.e.for the tribe's 

use lind. 'oocupnney:" . . 
. 

If the Muine tribes were to win thea case in •::ourt, is this not the 

title to which' they would succeed? · · 

Mr. CoHEN. I hn.\•e not rend t.ha.t artiele, but 1 unuerstn.nll it is in 

the. nature of possessory interest nncl not-fee simple. · 

· Senator CoHEN. In other- words, the (Je simple title would stiJJ 

reside with the Sro.te? . , 

.Mr. <;3mrEN._ Ye_s; tight; .but. for practic~ purposes, at leut llS r 

Jook nt 1t, I thnik Jt woulcl1n effe<:L be fee Simple. 

Senll.tor CoHEN. In other words, it is a po5st>.ssor:y life estate tha.t 

you. would say is equhrulEmt, for practical purposes m this ca.se, tO a. 

~ti~ • . . 
. 

Mr. CoHEN . .As far as ulf~cting current lan(lowners, businesses that 

are involved, inunicipalitjes;··yes. Thnt ._,ould be my feeling. 

Sen a tor CoHEN. m·sar.tion 4 (a:) (2) uru.l· (.3) of t-he Federal legislu.­

tion, th& bill approves anc·l ratifies all transfers of:la.o:d or o~her na.turw 

resourr.:es us ol the date ehey were rna.de. This provision ·.a.fso sta.tes 

that t.hose transfers will be deemed by the Congress to have been 

made in· accordance With Mn.ine State laws. The quest~on [ ha.ve is 

tbis: Why is it important. that the Cong:ress express.· an opinion on 

lr,t\nsfef'S t.hat have occuJTed solely under the color or State law? 

Mr. CoHEN. 1 will hn.ve Mr. Paterson comment on thu.t . 

Mr. PATERSON. We wer.-. concerned that de.o;pit.e the fa.et CongNss 

tnight ext.in_gu'ish any Clnini ~hut existed ~~er !federal law; si~ce ~8 

U.S. Government would still have a cont..m'wng' trust rela-tionship 

with .lhe tribes, they migh~ very well~ entitled in the future to bz:ing 

a. claun on thetr behalf under St.a~1tber statutory ur c:ommon-la.w 

theozr; ·., . . . · ·· . · . 

We .therefore '\v8Jlted· to make certain that ~y cl8.1I11 on beh4-lf of 

the5e tdl?es \Vh,icb li~se··:under State law_ \\'a.~ ~imila:rly' e~tinguished. 

Senator Co&i:N. Let me turn now to the Mal1seet q-ue&tlon; Ha." the 

land w~ich ~ould mllk:e up t.~at 5,00Q acres to be h:eld by the Maliseets 

been detenwned !I.K of th1s·t1me? · · · 

. Mr. CouEN. Not to my understanding. ft is my understan~ 

that t~e.y are going· to g~t. en~ugh money to- purchase the requisite 

n~ber of acres. I do not; know wheth-er or not &here has b-eeo any 

llgr~ment 11rrived at speei:fically.' · 

. &,riat.Or Coli:EN. What is goiii~fto be the stat.~ or that land? Let's 

s.up~, for exil.i:nple, that the:re is a nonpa.yinent or def~lt of pa.yment 

(;f taxes; wha~ hilppeos? What. rs the'mecl:ianism at tha.t point? 

1\.11-. {~~N.'lt w.ould be absolutely similar -t.o any other Fiva.t.e 

pr~per~y fu the State of Maine, and ·tt Wo\dd be subject to foreClosure, 

. "oona.tor' ·Cok.BN": And tnken by the·Sta.t.e? · 

· ~r:. -CdHsk. Y e.S. · 

· .~n~t~r Co~N'. ~i!J~.e ,You are ~ Federal funds ·~; in essence, 

purch~~ t.l;le 6,000 a.cres, d~ you thuik that under those CU'CilDlSI'.a.nc:es 

~.he <fe(pWt that wowa· tlien' allow the Janel .to revert to or. be taken by 

th.e ·s~te is s.ppropzia.t,e~· . · . . · · · . · 

· Mr. ConN. 1 Uliak 1t IS a.p,Propnaf.6; yea. I do not t.hink Ulere 

.. h,.,,f~ h .. "",. CIN>~I\I I'.O'lillid~rdtrms Q'iyen 11Are as IRl' u to t.be United 
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States, not only in my remar~1 bu-L in other document& tha.t 
provided to the oo:mmittA!e. I think that is the case wi t.h. the 
amount of l!Uld that. is-involved, given the United StAtes creating 
whole- si.t~a.ti~~, as fat· as Maine is .concerned, ma.Q.Y years 
think, under the circumstances of trying to balance the interest, 
is trb.e best Blld most. fair a.t whieh one could arrive. Senator C<>HEN.l take it from your test-imony that you do not 
think the M.aliseebs qualify for relief under this P.n:cti~ular bill, 
because they a.re not & tribe, not a. ree~ tribe as such a$ 
Passa.IIlaguoddies ll.lld Penobsc.ots, ant! (2) becn.use their ease is 
or msrginnl at best. Nonetheless, since the Penobscot..., and 
PassllDlaquoddies ha.ve enter-ed int.o their se.paro.re arra.tlgement 
them, 118 far as you are concerned, you have no objection. Is that be.sis for tbe setae.mf'lnt.? · Mr. CoREN. That is correct. Senator ConEN. If the Federal Government were to inelude tna~ ... 
since thay. a.re _using Fe4er&l dolls.rs to purchase this \and, there shoal&'·' 
be some_p.s.~ure of .a. trust:. relat.ionsbi,P with t.h~ ¥a.liSeet-o, ~·ould tha~.\ 
enda~r tb1s parb.culo.r settlement., m yollr oi>mlon7 · ·: ·; 

Mr. CoHEN. I believ~ that it could seriouSly jeopardize the entii.:~ ·; 
Proposed ~ttleme.n~. It would ha.ve to go "ba.ek, certainly,· t.o t.b,~ .~ Ma.me leg1sla.tors. 

. ·; 
Senator CoK~N. ·You ~ntioned tba.t this settlement is noL pr~ ·~ 

posed 98 a. mod.el to he used else"·here. The fact of the matter is, u·-·; will be used as .a. model elsewhere, where we hs.ve other disputed cll\i.J 
tha.t will be coming be£ore the Congress. They will point t() the Main 
settlement as· a precedent sa.ying, "Look wh11t you have achieved here· 
with a. (ull Federal responsibility: We "~ould like the s&me." 

. So; it. "'-ill be pointed. to for preudentinJ impact. Second, you ob~ 
"V\OUSly mtend t.o ha.ve 1t be us~d 118 n. precedent be:ca.use you have· a· 
unique situe.tion in which you ~reat the tribes as municipalities. 
want that. as a. model, do. you not? 

. 
Mr. CoDEN. I do no.t p~ll·P~.it-~ a..,pl?eeedent,_bu-.1 think it t~~ld> 

w~U·be used. ~.agr:ee: l thlnk-1;t.<1S a. untq~~ and nov~ way or rela.1 
ship, . .a.nd I thiilk tt .15 so~~tbing t.o be l~ked a.t by" other St.a.~ by COngress. 

. :· 
Senn.tol' CoHEN. But it is so· unique that it ma.y cost. the Fede~al_, Tre&Sury $300 miHion. 

· · · . ..'. 
Mr. CoREN. I am not sure tha.t iS the ca~e. 1 see tha-t portion ius\>, 

a.s Secretary: Andrus was talking a.bout;l think that Sholtld be onalyZed:~ .. 
Seua.~r CooEN. But,, i! th.e.y c~me. flo the ~onclusic;~~ that., becll;U~t 

of t.ree.tmg theJ;U as mumetpa.h.tl8slt.wi1l.dea1 Wlth t~ns, 1f not h911dred~· of -other laws .a.ffecting municipalities, from revenue shn.ring to CETA.:." 
programs ~d · othe1· tyP,es of" intetgove~entBl ~:e1a.t1onships; if" ~ 
find tb,e..t. .this one situa.ii~n. is an exceptifin, a. un,~que ~.ova.t.iob! 8.1·.- ·· 
sueh, setting ft. model for the othe~ to follow •. which is gri~p.g to cos~ ,. 
the Federal-rrteasnry consider.o.bly mor~ t.qa.n the $81.5 mill~on, a.rid: 
they were t.o come back and sa.y tha.t they e&on<?t agree w1th ths.t. 
uniq~ ~ncept, tha.t they are agr~ tA> full Fed~el r~ponsihilitv ·for 
~bese cla~ to the tune of $8~~5 milbo~ •. ~'!-~ ~hat, t.h~y were 
lll..llO _posl.tiOD to op~ up the Federal, Trea.s\ltY to unforeseen 
least reasonably Co~o.ble con~t. r~ue9ta made upon the Fe~ .......... 
Treasury whieh will oost hundreds of millions of" dollars; in that. 
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JJera.rtJ;nent.oi the Interior comes to tha.t conclusion and sa.ystha.t 

-wil ~ tD the set~l~ent figure for tp.e 300,~0 •cres of l&;nd 
Ju11 Federa.l respons1b1lit.y, but not With trea.ting the Ma.me 
like any other· tribes throughout the country, wha.t. would be 

:.position a.t. tha.t time? · CoREN. You a.te talking ll.bout a hypothetical case here. 
:-~na.tor C~BEN. I am tal~ a.bout a. very realisue posail?ility. 
· · ; CoH&N. I do not, know i£ an'bofiy.has analyzed tb&t. partieula.r 

.million nmoWlft-- . ' :tor CoHEN. Wha.t. nb:out. our colleague$ who ~to~ this com­
or who re_present si2nificant.popula.t1ons of lnd1am m the West 

.. 'ask why Maine should ha.ve ·a. ~ial sta.tus tor its tribes, and 
the,Y should be treated like.all Federal tribes, just like they are 

m the West? 
. C~HEN. :'-" I ~ave indica.~ed h;ere ~a.,Y an~ fur-ther. in my 

.&marks m detail, I think the M&Jne SJtua.tlon lS un1~ue. I think the 
_:"4ttleme~t. is right lor Maine. I think it is fa.ir. I t.hinlt it is fair as fa.r 

· the Federal Government is cQneemed, a..n.d I do not think it is 
·to J»Ut a drain or set & precedent that is going to crei\t6 a. huge 

~-~ount of funding that does. not. exist.- now. CoHEN. The Federal Govel'lUllent is ·now assutt.Ung it.~ 
ul responsibility. They: are ·Federal tribes. Tbe.y should ha.ve 
recognized as· sueh. The Fede.rel Government was wrong. It 

.DJ;t~l. on it~ ~efieia.r.ies' propf?rl.y over the :years, t-he post ~ffices, 
'~era.l buildmgs, e~ eetera.. Now we reeo~ our W!o~~dOlllg a.~ 
:.su.eh, and we are gotng to assume full Federal responSlbtht.y ot t.he 
-~Jibes just like we ~&ve over every-tribe in the eountry.. . . 

." ''~.Now, a.t. that po1nt they send 1t back to you. Wha.t. JS gomg to be 
'"~ J.our position on thllt.? · · Mr. CoHEN. 01 course, it is not I alone that makes these decisions, 

··Mid we will have to consult. I ha.ve a.n open mind. I recognize t.ba.t 
-this is not going to be in any sense rubberstamped. It is ~oillg t.o 
·~scrutinized. I expeeC.ed this. We expect very haro questions and 

·-having to make, very possibly, some very hard decisions. 
;~.·<Senator CoHEN. Let me make t~ clea.r .. I am asking t.hese questions 

,, ·b~eause they are going t.O: be asked by other mem.b&.rs o( the com.mittae 
· .at some later time. Assw;ning the matter comes out of this committee 
· W.i th a. positive reoomnienda.tion, it will go to the A.ppropria.tioos 
· (}()nunittee. Then· they will ask these questions. Then, assuming it 
· ~ to come ouL o( the Appropriations Committee and go to. the 

Senate floor, you cnn oo sure there will·be debate on tlie Sena.te 
on these very issues. As my colleague Sena.tor Mitchell indica.t.ed, 

waQt to put this proposal to its fulll~t before the committee to 
everyb.ody tha.t. we a.re answering the questions th&t ho.ve t.o be 

rf.• .. An.alvzed. · CoHEN. I certainly ha.ve a:n. open mind .11.1! t() these particular 
and will seriously consider them a.nd discuss them with other 

(·:governmenLo.llea.clers in the State~ Senator MtTCR~LL. Mr. Cohen, following up just briefly on the 
the Maliseet.-;, do I understand your testimony to be. t.ba.t 

inclusion of t.he Maliseet Ba.nd did not result- in an increase in the 
amount of .the settlemeo.t.? ; ::··.Mr. OosBN. That. ia correct. 



co 
cs:l 

~ 

I 
"""J 

~ 

~ 

cs:l 
(TI 
(TI 
cs:l 
co 
I 

N 
It') 
IJ) 
I ..... 

co 
1'-

cs:l 
cs:l 

It') 
..... 

cs:l 
cs:l 
cs:l 
N ...... 
cs:l 
(I') 
...... ..... ..... 

168 

Sta.tes, not onlv in mv rema:rks, but in other document.s that. werfr· · 
provided to th;. coiDDiittee. I think tho.t is the case w.ith the small 
amo\lnt of land that lS involved, given. t.be United States creating <1.::;;, · 
whole situn.tio.n, flS far Ill$ MaiDa is concerned, many y~e.rs 
think, under the circtUDstE~nc~ of t1·ying to bo.li\Doe the interest., 
is the bt>.st .e.nd most. fair o.t \\'hi<:b one could arrive. 

Sena.tor CoHEN. I take it from your test.lmony that. you do not, 
t.hink the M alisee.tt; qualify {or relief under th~ v.articu\a.r bill, 
because they are not a. tribe; not o. rc~gnized tribe as su('b ns 
PassiUilaq.uoddias tmd Penobscots, and (2) because tht-.ir ease i.s 
or marginal at. best. Nonetheless, since the PeJ;lobscots nnd 
Passu.maquoddies have entet-ed into their separate 1\.l'rlmgement 
them, as far as you are concerned, you h&ve. no objection. Is t.hal, 
bllSis !m- t.he settlement.? 

Mr. CoHEN. Thllt is correet .. 
. Senat<lr Coar.~. H the Federo.l Government w~re to indode tha~t' · 

smoo they are us1og Fe~ra.l dollars Lo purchase. this land, there should. 
be some nature of a trust relAtioo.o;hip with the Maliseets, would that' · 
end.a.nger this pll.t'l.i•~ulnr settlement, in your ot>inion? · .... 

Mr. CoHEN. I believ-e that it could seriously j!lopardiw tho entir~ ' 
pr_oposed settlement.. It would ha.ve to go 'ba.t~k, certainly, t.o t.be. 
Ma.me legislators. · Senator CoDEN. You mentioned that this settlement is not prtif 
posed as 11. model to be used elsewhere. The fact of the matter is, i~ 
Will be used as a. model elsewhere, \vhere we have other liisputl'..t.i da.inli,: 
that. wiU be coming before the Congress. They wiU point t-o the Main~· 
set.t.lement. as a. pre('.edent saying, "Look what you .ba.ve achievP.d here 
with. fl. full Feder.al responsibility. We would like the same." 

So, it. will b.e pointed to Cor precedential impaet. Second, you ob-: 
viously intend to have it be US!ld as a. precedent. bece.LJSe yo.u .have, & 
unique situe.tion in which you t.reat. the tribes as municipalities. You-
wo.nt that as a model, do you not? 

Mr. CoHEN. I do net lbi:t~e.i.t .. ~ o.,pa:ecedeut,,~u~ I think it. ~Uld. 
well be used. I agree. l · : It,,lS ~ uruqu0 and n!):V~ wa.y or re~atto& 
ship, and l thirik it .is something to be looked at by other States antff 
by Congress. · . Sena.tor CoHEN. But it is so· unique that it. m~y cost the Feder~ 
Treo.sw·y $300 million. Mr .. COH£N. I am not sure that iS the case. I see t.ha.t portion just... 
as Secret6.IY: Andrl,.ls wtis toUring about; l think. tha.t shou td be amily~ed :. .· Sena~r CoHEN. But,, i! th~:( c~me. to the ~ondu~o~ that, be~u~~,:.; 
of treat.mg tbei;llllS muruc1paht.~ tt_.will deol Wlth t11ns , 1f not hundredS;.' 
of other la.ws a.nec.ting municipalities, from. revenue sharing to C~' 
programs u~d (){,her: ~yp~ opntergo.:ve~enti\ :r:_elati<?nships;, if. .. 
find that .this one Sl.tua.t.top. 15. a~ ex.cept1on, B. u~~qu~ LnP:ovo.t.1ou,. liS'. 
such, settmg a model for the othe~ to foll6W, which ts gol;tlg to ~~L. 
the 'Federal Treasury considerably more ·Lh~ the $81.5 million, w~t 
they were Lo come back and sa.y tha.t they cannot agree v.-itn tha;t : 
unique r.A?ncept., that. they a.re ~~i:ng t.o full Fed~ral responsibilitY, for .. 
these 'cl&UDs to the tune of $81.5 million,. bu~ that. they were cert.AiJ4~: in.~ .. p.ositioo. to open up the Fedet'ar. Tf.e.ll.B\lry ·oo unforeser-n or e;v..: 
least rensono.~ly foreseeable contingen~itt'sts mo.d.e upo~ the Federi;\" .. 
Treasury w.hicb will cost hundreds of ODS of dollars; m t.bat case; 
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umaru;nen«i of the Interior comes to tha.t conclusion and sa.ys th&t 
~ to the settlement figure for t.be 300,000 acres of Land 

. . ·Federal tespop.sibility, ·but not with treating the ·Ma.inP 
;.- like any other tnbes throughout the country, wlia.t would be 
·,position at tha.t time? 

CoB:&N. You a.re· talking about " hypothetieal case here. 
~tO:&ELat.or .CoHEN. I am talking about a. very r,ealistio possibility. 

CoHEN. I do not know if s.nybody has a.rialyM that put.ieular 
· million IUD.ount-- -

CoHEN. Wha.t about. ourtcolle~ue8 who sit on this oom­
. . . or who !ep~esent si~nificant pop~t1ons of lnd~ in .~e West 
··ask why Mame shotild h&ve a. spec111l sta.tus tor 1ts tnbes, a.nd 

tbe.r should be treated like .oJl Federal tribes, just like they are 
m t.he West? 

CoHEN. As I have indicated here toda.y a.nd further in my 
:.~uKS in detail, I think the Maine situation IS tmique. I think the 
:·~ttleme~t is right lor Ms.inP.. I think it is fair. I think it is !air as far 

the Federal Government is ~ncemed, a.nd I do not think it is 
·to put a. drain or set a prl'-Cedent.. that. is going to crea.t.P. a huge 

.-.mount of funding that does. not exist now. 
CoHSN. The Federal Government is now a...«suming its 

T,l\tut~ut responsibility. They are Federal tribes. They should h&ve 
recogniz-ed as such. The Federal Government wu wrong. It 

t· on its beneficiaries' prop~rt.y over the :years, the posli offices, 
buildings, et cet.era. Now we recogmze our \liT<Olgdoing as 

.. S\J.(~h, a.n<l we are going to assume full Federal responsi'bility ol th~ 
"':,.· ~rjbes just like we ~ave over every t.ribe in the country.. · . 
_. .. <:·Now,. a.t.. tha.t pomt they send 1t back to you. Wha.t IS gomg to be 
.. your posit.ion on that? 

· Mr. CoHEN. Ot course, it is not I olone that makes these decisions, 
··an~ ~e will. h~ve to con~ult. I have a.n open mind. I rec~~ that 

.': th1s 1s not gomg to be m any sense rubberstamped. It lB .;omg to 
'.··be. scrutinized. 1 expected this. We expect very ha.rd questions "imcl 
.b..a.viog to make, very possibly, some very hlll'd decisions. 
·~. Senator CoHEN. Let me make this clear .. r om~ these questions 
t>~ause they are going t.o be asked by other members o{ the committee 

·at some later t.ime. Assuming the ma.tter comes ouL o( this committee 
· · · a. positive recommendation, it will go to the Appropria.twns 
" .... mmittee. TheJl they will ask these questions. Then, assuming it 

to come out o( the Appropriations Commith!e and go to t.he 
. Semt.te floor, you con be sure there will be deba.te on the Seoa.te 
~··,,ftoor on these vel'y issues. As my colleague Sena~r Mitchell indicated, 
: we \~aqt to P.ut this proposal to its full teSt before the committee to 
·. ~ure everybOdy tho.t we are answering the questions that have to be 
:ll.i:ialyzed. · 
..}•.:Mr. CoHEN. I certainly ha.ve an open mind llS to these pa.rt.icula.r 

and will seriously consider them and· discuss them \rith other 
:.governmental leaders in the Sta.t.e. 

Senator MITCHELL. Mr. C'...ohen, following up just. briefly on the 
the Mnliseett;, do I uodento.nd your testimony to be. that 

1ncJus1on of the Ma.liseet Ba.nd did not result. in an increase in the 
o.mount of the settlement? 

··-Mr. CoHEN~ Tha.t is: correct.. 
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Stma.tor MiTCHELL. Tha.t is, the totnl amount wos e.rrived at 
then the P~ssillllaq noddy nod Peno~t. agN>.ed independent.\ 
make a. portton ~ that wt.a! amount o.vmlable to the·:. 

Mr; Coru:-N.- That is corroot·. The 300,000-ac.re-figure goes 
long before~ the Mnliseets came into t.he picture o.nd. stor.t.ed 
with tb.e Peuobscots u.nd t;he Pn.Ssamaquoddies yes. 

Sena.oor MiT-CHELL. l would like to also folfow up .on 
theocy t.bu.t you touched on briefly. Tho.t is the o.rea. o[ criminal:~ 
jurisdict.ion. 

One- Q( t.he criticisms "~idely belll'd in Maine. is thu.t the St$te 
&omehow givi.IIg up something. in the area. of criminal jurisdiction. ·· 
1 understa.nd your testimony, in !a.ct, at the present time the 
has no jurisdiet.ion over criminal matters on the· reservations or · 
areas in which these two tribes live. Is that eorrect? 

Mr. Coa·EN. :fhat. is wtally correct. · · 
Senator MrrcHELL. 'fhnt is as a. result of a..decision.of t.he Supre.m~ ~ 

udicial Court of ~·Iaine.? 
Mr. CoHEN. That. is correct. 
Sena.tor. M.tTCBELL. So, to the exlent tha.t the State ihrough 

sett.lement acquin.s some criminal jurisdiction, in fa.ct, then, . 
State is g.nining something through this settlement .in the , ... -a.ycof' 
jurisdic-tion over criminal nreas in the afioote.d t.ribn.l areas. Is that 
correct? _ i 

Mr. CoHEN. Tha-t is totally correct, Senator.. . 
Senator MITCHELL. So wit.h respect to jurisdiction over l~riminal , 

prosecution, it is, in fact, the Federal Government and the t.ribes who 
now ha.ve exclusive jurisdiction in the a.rea who are making .n. con• . 
cession to the State which, u.s ol this moment, has no- sueh j urisdic-

tion. Is tha.t. correct'! 
Mr. CoDEN. Tha.t is totally correct. 
Sena.t.or :M!TCHEI..L. Yon beard Secretary .AnMus t.n.lk about. ~he 

t\I'P.tlS of concern, and his preptlied text contains more t.han be re~ 
ferre<i to in his oml remarks. I assume tba.t you, re.prMellting the 
State o! Maille, are prepared to meet and talk with represent.a.tives .· 
of the D.eputment of the Interior, as well 1\S representatives ol· the 
tribes to work out some or these n:reas? 

Mr. CoHE-N. .A.boslutely. 
Senator MITCHELL •• \s 1 indico..t.ed in my q-uestioning of Secreta.ry 

AndJ;us, I am pa.rtieulnrly· concerned about the lan~uage on tbe-·e~• . 
tingaishroent of the claims; that is, m~ cert.s.m ·that. the very 
fundamental purpose· of this legislation is dealt with in a manner tha~ 
le&ves no room for question. as to its effect . .be you prepared to do 
~~ . . 

Mr. CoHEN. Absolutely. This is uppe.rm~st· in our minds, B.Ud we · 
went through, I nm sure, 40 o1· 50 drafts on la.nguage on just that 
point. We felt, and do feel, thai.itis.cleaT now, but-we a.re·\lr-illing and . 
wa.nt to sit down with tmybody that has o.n.y questions to t.ry to come· .: 
t.o an ngreement to work out these concenur. . . 

Senu.tor MITcHELL. You also hear.d me refer earlier· tO a s&ies of 
questions ra.ised. about this whole negotiating process e.nd t.he legis­
la..tion now -before us. The Govemol' has in.dica.ted that the St.ate will' 
provide 11. response. 1 assume you have.:seen 'bbese. question-; before; 
.nd since one of them-in fact, the veey first. one--<i88ls direet.ly .with 
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al t.hougb you did touch -upon it in your r.ema.rks, I wonder if I 
rusk tha.t question now. 1 will read the question and see if you 

respond .to it in a. little bit more .detail. 
did the Sta.te att.Qmey general agree to let the at.t.oruey {or 
berland owners a.nd the Indians establish the priee t.a.g to lihe 

t. without his participa-tion as spokesman for t.he St.o.te? 
voHEN. Loog before I becnme a.ttomey general .nd baek when 

Longley was in office; at that.. time the State Celt, a.nd Gov­
Longley felt, it is my understamd~g, 'thllt. since the loo.d in· 

over a\ proposed settlement.· shot~d. be ~egotiated between 
-t>· ~Hers ond willing buyers, tho.t the State should not pa.rticipa~ 
till. The State did not pt~.rt.icipa.te going-back at that time. And, a.s 
·went. on through this, thttt rolicy continued oli. 

we were kept "'(prise< from time to·•time-88 to the Rt.a..tus of 
_ ---~-. tiatic:ms, we di< not pllJ1.iciplkte .. They arrived a.t the pa.rti­

and then the figures \vere &Jrovided for the Oongrefs. 
MI'fCHELL. N otwitbst.anding your lack o£ po.rticipo.tion, 

)ll have an 'opinion as to whether oF not the value a.rrived &tis a. 
tllld reasonable one under all the circtunst.noces? 

. CoHEN. From everything -thu.t I ho.ve been wid by people 
. in the urea, t.he average prioo that has been arrived 

fnii. I hnve heard ·nol.hing else. Agl\in, people ba.ve relied here 
the James W. Sewall Co. This is Lhe preeminent. compony m 
·that m1lkes these detenninations. I hltve heard nothing to the 

t.hat the priceiS we Rre tnlking tLbout 1\re !air. . 
. 'fhere is some land, as you know, that· is much less thn.n 5180 per 
·jlcre, n.nd there is some lllml thnt is over thu.t. That, o! conrse, depend­
ing on whi~h land ultimately comes out or this, eowd all~ the total 
pnce.- · · · 

Sea~t.ol" MITC!:f&LL. By \my of estr1.blishing the (oundrl.tion for your 
yie.w, does the Dep11.rtment of ""hich you a.re the chief executive, that 

.i_i$, t~e Depa.r-_ttnent. of the A~tomey General, eng~e in ma\.tts" in­
.· yolvmg land m Maune, that ls, legil.l mR.tt.ers, pubhc loti, and other 
. O,i.c;putes involving l11-n<l? · 

·:'.·)_-Mr. CoH.EN •. On a. sp~rlldi.c QI'Sis, not.. on a. regula.r b~i$. ~e ha.,-~ no 
:lj'pe of_ expertiSe w1thm ~y P,ep,trt.ment to lend any partteulu hght 
·.on ·this. We rely on other Stnte agencies o.nd pri·va.te companies, where 

. :n~<~ary, on spe.cifie ma\tte.rs. . . · · · · 
Senu.tor- MITCHELL. Thamk you nty ~ueh. for r\ very thought.lul 

". ;P.~pared sta.tement. · · . 
p :::-:;. ~~nn,.tor GoHEN. Ju~t to cla.rify foa· me-you heard th.e Sectet.u.ry of 
· ··.f,he. Intea;ioa·· sny th.a.t the Depau1.-ment WIUI not C:ont.u.cted rl.nd w"~ not; 

tit:tively involved in t,he fin!\~ s!:.Qgeg of. the n~tiati.ons. Sen~~otor 
~tcbell nsked you why the Sto.te wn.s not. invc;~lved n.s (&J.r t\S the price 

.-·.~.t.i).lcture ,,;AA concerned. But why wa\.'! not t.be Del?u:tment of the 
· lnterio1·. iuvolvecl in ri~otiu.ting those ptU"ticuhu· sect1ons thn.t estl.l.b­

]ished thi..; unique •·elat10nsh.ip n,.~ ~ munici1!1_1..lit~y? 
,_.. Mr. CoaE~. Again, when I eo.me into office .ns u.t.t.orne:r genem\~ it 
\rn:> mttde el~n.r t.o me ft-om seveml sources tbi\t it \'\-u.o; up to the St .. te 


